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INTRODUCTION/OVERVIEW - . =

The US International Adoption system is broken  Abusas are rampant, already high fees are escalating
and corruption |s commonplace.  In recen! years many sending countries have closed due to disclosure
of baby selling and abuses of the process.  Many more are likely to close if their equally corrupt
processes are exposed.  Hague contams much needed consumer protection. It offers a federal
framewark and unity of law for the state licensed agencies.  But it has missed its mark on the core
purpese of Hague — elimination of corruption in the fareign procass and protection of basic human rights
ol children

The ﬁ'rm:ea's of Hague Implementation has been driven by agency advisors, agency concerns and
protection of agency rights.” The whole issue of assuring "the bast interests of the child” has been
approached backwards - from the agency viewpoint- not the child's. All efforts have been Iimited to
crealion of & system that preserves the status quo of the exisling agency system

This is the same system that brougnt us the scandals in Cambodia, Romania, Vietnam, Guatemala and
{ETCil s =R

The proposed Hague regulations create a complex tiered system of reporting, autharization and
administrative responsibllity for adoption agencies. They mistakenly substitute bureaucratic licensing
procedures in the LS for necessary legal enforcement of adoption procadures in foreign countrias,

Reform is badly needed in the structure, accountability and focus of the Department of State (hereinafter
‘DS itsell as Central Authority, Delegation of their authority to accreditors will only exacerbate the lack
of communicalion and responsiveness of DOS to their true constituency- parents and children, Parents
have been denied due process and equal protection by foreign adoption processes approved by DOS.
These processes purposely assign children by arbitrary procedures because of corruption.
Relinquishments are secured under questionable circumstances that benefit those that identify and place
the children.  Children have been denied fundamental human rights protections as they are treated like
inventory brokered to the highes! bidder

In Georgla, Romania, Guatemaia, Cambodia and Vietnam, the Embassies, DOS and agencies all had
knewledge of the ongoing corruption but chose fe ignore it so long as it remained below the radar of the
publiceye Corruption of the adoplion process is not unigue to the countries where these scandals and
suspensions have occurred. It goes on in most sending countries presently and will undoubtedly result in
future closures unless the issue of corruption at the point of origin is addressed

The Hague Treaty, Legislation and Regulations purport fo do so.  But laws and agreements that merely
state they outlaw corruption don't stop corruption.  There are many laws, treaties and regulations already
in force that forbid corrupt activity in adoptions.  They have had little to no effect on the rampant abuse
pecause foreign corruption in adoption is neither investigated nor deterred. Attempts lo seak redress or
enforcement of those laws encounter insurmountable resistance.  As drafted, the regulations will provide
only additional un-enfarced rules.

The DOS international adoptions brochurs states “the Depariment of State consistently lakes a strang
stand againsi fraudulent adoption procadures. This pelicy flows from our general obligation ta respect
host country laws. to discourage any illegal activities and to avoid the possibility that 3 country may
prohibit international adoptions entirely.” DOS states that the Embassies will “Ensure that U 5. citizens
are not discriminated against by foreign authorities or courts.” '

Secretary Powell has stated “The fight against corruption is & high prierity in U.S. foraign paolicy "

The public declarations stand in sharp contrast fo what the DOS and Embassies say privately and do
about adoption corruption. Embassy officials state they have no control over foreign adophion
procadures, They say they can only engage In diplomatic support of positive change and promation of a
transparent process.  BCIS has the authority to deny a visa I the process is found to be fraudulenl. But
tney inlervene only in the most flagrant cases of kidnapping or wholesale baby brokering and when it is
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complained of in & public forum.  Then the reaction is denia! of the visa. or complate moratonum, not
correction of the corruption or improvement of the process. The Embassies cannot counter corruption
without clear, simple, measurable and enforceable guidslines on acceptable adoption practices with
financial guidelines and absolute mandates for fair non-discriminatory treatment and limits on provider's
power and discrelion

Agencies jealously guard their facilitator information and the means by which they obtain their desirable,
“in demand” relerrals. Referrals and assignments of children are governad by private "connections” and
" Inside governmenl relationships™ (in countries where & central authority makes placements), not legal
process. Agencies can obtain healthy young babies quickly for their clients if they have these unofficial
unders’r.anu]fngs. Inthe countries where agencies deal directly with independent directors or children's
homes, relationships are established based on which agencies offer them the best deal for their
children, Mosl parents know and consular officers concede that corrupt officials on various levels often
require illegal payments for adoptions fo succeed This is despite foreign laws and procedures whereby
applicants supposedly receive referrals according to application date or other objective legal criteria.
Private deals stuck between direct providers of children such as directors and agencies are just that -
Private and not subject to scruting by Embassy or other US officials

Complaints to US and foreign authorities fall on deaf ears. Legal procedures do not exist for parents or
thelr representatives to demand their nghts in foreign adoptions under US law.  Attempting to demand
justice from a foreign government is an unpredictable, ime consuming, expensive and frustrating
endeavor.  Corruption extends to courts, heads of departiments. oversight commitiees and executives
hranch members. Agencies are not required 1o disclose just how they are able to receive preferential
freatment or how they gain access to adoplable children so successfully  The DOS states it can't control
furelgn corrupt adoption practices, And for whatever reason, it does not attempt to control agency
participation in that corruption,

All this poours in the context of a large “foreign fee” generally over 510,000, disappearing into a black hole
abroad with no breakdown of its disbursal. The proposed regulations will continue this practice, Mo
breakdown is proposed, nor Is there any defining criteria determining what constitules "reasonable”
paymenl for services. The suggestion that non-governmental accreditors can combat corruption in athird
world sending nation is wishful thinking.

A behemoth regulatory system with accreditors reviewing written policies, recards. complaints and
procedures on US sall can not possibly have much of an impact on the issues of foreign corruption and
trafficking, The practices and policies that gave nise to the scandals that resulted in shut downs would
remain unaffected under the proposed Hague implementation. So long as money flows unaccounted far
abroad and preferential treatment and discriminatory practices are tolerated under US oversight, Hague
will change rothing.

Referrals obtzined through improper influence and “connections” must be expressly prohibited. The DOS
must reguire that the referral process of children be based on farr, legal, objective criteria and then
monitor to insure that this takes place. |7 all applicants are given egual consideration, there will be no
incentive to make improper payments to get what is lawfully availacle. Under the concept of Hagus, nc
adoption should be permitied to be “private” in so far as no private financial deals should enable a parent
to "buy" 2 better adoption direct through an attorney or birthparent that can circumyent equal lreaiment or

due process. More money should not egual 2 betier baby. Reguiations must include that any evidence

of disparate treatment or fee structure inconsistent with country guidelines will be considered
unacceptable. |t must constitute a violation of law for an agency. facilitators or representative of an
applicant to seek or accept improper favorable treatment. If the federal government IS going to take on
responsibility for ovarsight of 2 fedsral procass, constitutional principles of equal protection and due
process must be adhered to. 1f the only way fhis can be done is by restricting agancy practices o insure
fairness, then that is what DOS must do. This will not be a popular decision with the US agencies who
benefit from foreign corruption, but the DOS must act consistent with its legal ebligations, not appease
special interests.



Accrediiors must not be related in any way to any existing sdoption providars. Thay mustbe totally
objective and free of conflicts of inferast

Much needed is parental inpul, communication and recourse  Parents naed viable procadures for them
to solve problems and make complainis, not marely an administrative scheme thal punishes agencies.
We need practical cost effective methods to resclve disputes such as mediation and arbitration. Parents
must be given a formal voice in the Hague regulatory scheme.

The adoption community needs to make more of an effort to coordinate and enhance cppartunities for
humanitarian aid development. We nsed to leverage existing resources and work toward long term goals
of édbization and. prevention of the cycle of poverty that creates future generations of orphans,

We need to enter into a cooperative dialogue with the human rights organizations that are critics of
International adoptions to find mutual solutions to our common problems. With improved communication
and ackrnowledgement of problems, we can reach 2 consensus that protects children's nghts while still
supparting international adoptions.

The regulations are strangely silent on the duties and obligations of the Central Authonty itselt. If Hague
is 1o be successful, the DOS must fully accept its responsibility to prevent child buying and profiteering by
unscrupulous providers. DOS must not see foreign corruption as an I1ssue outside its control, Though it
sannal contrel foratan procedures, it can reign in agency participation in corrupiion.  There must be
detailed regulatory guldelines that will Indicate when and how DOS will act to carry out ils duties not just
ovarsee an accreditation scheme or engage in diplomatic communication without defined mandates.
Finally, we need a proactive not reactive Central Authonty that embraces its primary responsibilities o
children and parents, not adoption providers. The DOS must live up to its expectations for other countries
and be "transparent” itself in its dealings with parents and cperation In connection with adoptions under
Hague.

* the term “agency” herein will refer 1o both agencies and "persons’ as defined under Hague.



Personal Experience of Corruption in Adaption

| write these comments on behalf of parents and children but my knowledge and opinions come
from first hand professional experience as an adoption attorney and a licensed adoption
provider,

| have been an attorney for 20 years and am a parent of seven including two internationally
adopted. | am also an adoptee. My interes! in this field of practice is more than professional. |
beligve that the international adoption industry is out of control and requires a different
approach, My goal was to run ethical, cost effective professional adoption programs with
emphasis on humanitarian aid. | partnered with foreign Bar Associations o increase
accountability and leverage their already existing infrastructure. (Appendix A) | hoped with
strong partners committed to children's nights and ethical practice, we could avoid corruptian
and successfully help parents adopl a betler way. The project failed in five countries;
thoroughly defeated by corruption in four. ( Appendix B) | am trying to complete my last few
adoptions and closing the project but am having substantial problems even doing that as of the
time of this paper's submission

What | have discovered as an "insider” has been quite revealing. Corruption Is tar more
pervasive than | expected.  In one country after another | encountered problems that
repeatedly left me with the choice of engaging in unethical or lllegal activities in order to conduct
adoptions or withdraw from & country or region aitogether. This was not because the project
wasn't financially viable or because of other practical obstacles, | was unable to assist my
clients to adopt without engaging in illegal or unethical practices in order to compete. | chaose ta
walk away.

| encountered predatory conduct on the part of other agency personnel to keep me out of "their
territory”. | discovered that officials would not give assignments of children that weren’t working
with the "right" people with an "understanding” of how things were done. Laws are meaningless
and everyone knows and accepts it. Facilitators can “own” children’s referrals regardless of
their best interests and will hold them indefinitely rather than allow them ta be adopted as soon
as possible through someone else and lose fees.

Some countries' processes are confounded with conflicts of interest by persons in positions of
autharity grossly abusing their positions and profiting from the placement of children in their
charge. Directors of orphanages requested additional donations beyond our typical donation in
connection with an adoption, supposedly with no strings attached but then stopped
communicating once they knew we couldn't or wouldn't come up with additional donations,
QOthers gave referrals based on payment of “legal fzes” and “donations” for the children but the
lawyer didn't exist and the children didn't benefit from the donations.  Adoptians were
threatened if additional money andlor favors weren't provided.  Pariners broke contracts and
dropped my clients when | refused to make iliicit deposits into bank accounts. Government
officials retaliated for complaints and atiempts to assert lsgal rights. Orphanage directors
threatened to withdraw chiidren from other parents if illegal praciices were complained of.

Discovering that the foreign processes were so corrupt was disappointing. But far mare
distressing was the lack of either surprise or response on the part of US adoption officials. Only
after extensive complaints to Conaress members and a barrage of letters to every conceivable
leval in the Department of State were complaints acted upon.  Even then, action under
prassure was only discrete diplomatic inquiries. | received broad denials of my allzgations at
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higher levels. In other instances all communication ceased. At no time was therg any attempt
to prohibit unfair agency praclices or consider holding accountable those parties who engaged
in improper relationships to get favorable treatment not available to my clients

Hague is a response to Corruption

Hague came into being due to recognition of baby buying, payoffs of officials, and the treatment
of children as commodities in the multi-million dollar adoption industry. The International
Community recognized that when money is tied to the assignment of a child, thera is temptation
" to exbloit children as profitable merchandise rather than place them in their best interests. But
the very nature of baby brokering 1s hidden and difficult to prove. Receipts and statements
acknowledging the existence of bribes, aren't given by the participants. So until someone
makes the risky decision to report pay-offs to law enforcement or the media investigales,
corruption thrives because it is highly profitable.

Nationals who wish to adopt can'l because their authorities and attarneys will select LS
applicants paying high fees over local citizens who are entitled to adopt for free or very little..
Officialz give the assignments to high paying foreign applicants over domestic. It fuels rumors
of adoplions really being the buying of children for body parts or other despicable purposes, It
invites participation by dishonest practitioners and organized crime. It blurs lines between
legitimate placements and {rafficking for sexual purposes. It induces local citizens to view it as
the same thing. It contributes greatly to outrageous escalating fees. Carruption 1s not a
victimless crime.

Corruption causes numerous problems and happens in various ways depending on the type of
system in place. \When a country adopts out children via a central referral process, facilitators
can attempt to buy advantageous treatment direct from the Central Authority.  Problems can
be worse when direct adoptions from birthmothers allow private attorneys to place children. |t
can be difficult to ascertain whether the child was bought or traded. Few birthmothers report
payments they have accepted because they fear legal sanctions. Ceceasionally, some do after
regretting their decisions.  Birth parents have reported intimidation when they changed their
minds soon after relinguishment.  Some birth parents have misunderstiood or bean lied to about
the permanency of the placement.

When children are adopied directly from orphanages, the directars can demand “donations” that
allow them to drive Mercedes while their charges sleep in unheated rooms. The more generous
the mandated donation, the faster and more desirable the child. Orphanage officials also work
on the side as facilitators for ceriain private agencias to the exclusion of others. The canflict of
interest is ignored by officials.

In some systems, children are listed as “abandonad” but are delivered to waiting parents by
their own birthparents pretending to be a caregiver.  They are told they can expect a generous
"gift” from the adoptive parents for caring for their adoptive child. Occasionally, oider children
tell adoptive parents thai they were adopted directly out of their birth homes. not an orphanage
as reparted, to the adoptive parenis once they can speak English.  In the worst case
scenario, greed prompts the kidnapping of babigs for sale to facilitatars, directors or lawyers
wha are known to pay for referrals. In all of this the common denaminatar is profit for those
conducting the adoptions. Vast sums, often many ysars salaries for each child adopted,
changes hands under the guise of being payment for services.



Adoption agencies are among the first ones to admit that “who you know” and having “the right
connections” with officials, etc. is how an agency succeeds.  Many justifications are given.
“We cannot impose our cultural and moral values on countries where corruption is way of life”,
“These officials need ta make a little money on the side too”, "The end justifies the means
where children are concemed” and more honestly “It's the only way to survive in this business”.

The US Government recognizes corruption is ongoing in adoptions

~ The PDS and Embassies concede that payoffs are commonplace and are often necessary in

" order to successfully complete an adoption. US officials report that the corruption results from
impoverished foreign bureaucracies barely paying the adoption workers and others who process
related paperwork. Foreign law, not US law governs the sending countries procedure even
though it must also satisfy US immigration law. Consular officials say they cannot intervene in
a foreign legal procedure, A DOS official reported that they balance the competing interests
and pressure of diplomatic relations, desperate parents and agencies’ business interests
against a foreign rule of law that is difficult to enforce.  They state they encourage and supporl
positive transparent change.

Laws Already Prohibit Corruption in International Transactions

The Uniled Stales has signed, and other countrnies have ratified, the UN Convention on the
Rights of the Child: Article 21 states “parties thal recognize and/or permit the system of
acloption shall ensure that the best inlerests of the child shall be the paramount consideration
and they shafl:

...{d) Take all appropriale measures (o ensure that, in inter-country adoption, the placement
does not resull in improper financial gain for those involved in it

The US has ratified the Optianal Protocal on the sale of children, child prostitution and child
pornography. Under it “States Parties shall prohibit the sale of children.” It defines the *(a)
Sale of children [as] any act or lransaction whereby a child is transferred by any person or group
of persona to another for rernuneration or any other consideration;”

The FCPA prohibits “paying, offering, promising to pay (or authorizing to pay or offer) money or
anything of value.” This applies to both direct incentives as well as through intermedianes.

Under Title 8 Aliens and Nationality Immigration Service Section 204 .3 ( /) regarding orphan
visas:

"Child-buying as a grounds for denial. An orphan petifion must be denied under this section if
the prospective adoptive parents or adoptive pareni(s), or a person or entity working on their
behalf, have given or will give money or other consideralion either directly ar indirectly to the
child's parent(s). agent(s), other individual(s) or entily as payment for the child or as an
inducement to release the child, Nothing in this paragraph shall be regarded as preciuding
reasonable payment for necessary sctivities such as administrative. court, legal, transfation,
and/or medical services relaled to the adoption proceedings.”

Under provision 204.3(k)(1). "An [-604 inveshigation must be completed in every orphan case....
In any instance where an [-604 investigation reveals negative information sufficient to sustain &
denial or revocation, the investigation report, supporting documentation, and petition shall be
forwarded to the appropriate service office for action. Depending on the circumstances
surrounding the case, the I-604 invesligation shall include. but not necessarily be {imited to,



document checks, telephonic checks, inferviews with the natural parent(s) and/ora field
investigalion.”

Under provision 204.3(k) 2, “A consulzgr officer, however, shall refer any pém‘ron that is ‘rof
clearly approvable' for & decision by the Service office having jurisdiction pursuant to Seclion
100.4(b) of this chapler.”

A field investigation should take place due to suspicions of fraud and corruption pursuant to 8
~ CFR 103 et seq. Failure of the Consular Officer to do so could give rise to liability under 22
" u.5.E1199,.2656 and 3926,

Adoption providers that benefit from unfair advantage over other providers by their clandestine
“understandings"” with officials are also violating antitrust laws, engaging in unfair business
practices and other tortious conduct. They violate the constitution’'s equal protection clause
and human rights provisions.  Article 24 of the American convention on Human Rights states:
“All persons are equal before the law. Consequently. they are entitled, without discrimination, to
equal protection of the faw."  Adoptive parents are entitled to all these protections under the
law, Yet no one has expactations that agencies and facilitators will abide by the law

Though bribery and corruption are illegal, obtaining direct proof of it is difficult. Participants in
corruplt practices do nat give receipts, written confessions or make verbal admissions to
authorities to provide evidence of it

Many countries are signatories to the Council of Europe Civil and Criminal Convention an
Corruption, The US has ratified it.  The Civil Convention states:

"Corruplion is, by its nature, secretive and plaintifls may encounter great difficulty in obtaining
the evidence required to substantiate their claim. There are various methods of meeting this
difficulty. For example, certain legal systems provide for an application to court for an order for
discovery, while in other legal systems a judge can appoint a specific person (o obtain the
infarmation required.”

The Criminal Convention states:

“This provision [23] acknowledges the difficultiss that exist to obtain evidence that may lead to
the prosecution and punishment of persons having commifted those corruption offenses defined
i accordance with the present Convention. Behind almost every corruption offense lies a pact
of silence between the person who pays the bribe and the person who receives it. fn normal
circumstances none of them will have any interes! in disclosing the existence or the modalities
of the corrupl agreement concluded between them.” It encourages ‘the development of tools
and procedure to investigate the corruption since it will not generally be immediately available ta
those victimized by the actions.”

international adoption corruption is beyand the investigative boundaries of most US law
enforcement's reach. Agencias with woridwide jurisdiction such as F81 and INTERPOL consider
these cases to be far too small to investigate or prosecute . An average adoption corruption
case might involve foreign fees of less than § 10,000, Therefore they feel that limited
resources are better spent on cases that involve millions of dollars and/or violent crimes,

Even where there is investigative interest, jurisdictional thresholds eliminate maost cases from
consideration by the US Justice Department and US Attorney's Office.  Generally, evidence of
adoption corruption will only be circumstantial. Facilitators and corrupt officials are discrete.
Parerts who discover improprieties are afraid to implicate their own adoption. Making evidence
af bribery the only standard by which corruption is judged, guarantses it will never bg proven.
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Civil remedies available to an individual are very limited.  Bringing a private cause of action isn't
realistic. The litigation waould cost meore than the adoption.  Even if there's, adequate evidence,
attorreys generally seek far more lucrative cases to accept.  Currently, Hague creates new
laws that will be equally unenforceable for parents. That [eaves only the Hague accreditors
sanctions against an agency. An administrative sanclion upon an agency is small comfort to a
parent who has |os! a child, $35.000, and has nc money or emotional enargy left for litigation
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The US government acknowledges the importance of ending corruption in international
transactions. The Deparlment of State brochure on corruption states:

"The fight agains! corruption is a high priority in U S foreign policy. The United States has
laken a leadership position in combating overseas commercial hrnibery beginning with the
gnactment in 1877 of the Foreign Corrupt Practices Act, and more recently, with the
Organization for Economic Cooperation and Development Bribery Convenlion, and the Inter-
American Convention Against Corruplion., ... business and government can work together to
combat the problem of corruplion and enhance transparency.”

During his remarks on "Fighting Global Corruption” Business Risk Management” May 2001
Secrelary Colin L. Powell said:
"As we enter the 21st Century, more people throughou! the world are rejecting the notion that
corruption is inevitable. Success depends on impartial democratic institutions, open elections,
and an unfettered access (o informalion. Success also requires leadership by the private sector
and active participaltion by citizens. Promoting integrity in government and the marketplace
improves the global governance climate, nurtures long-term growth, and extends the benefits of
prosperily to all people.”

The Secretary additionally stated "Corruplion and unethical behavior by public officials are
serions threats to basic principles of democratic govemment, undermine public confidence in
democracy and threaten the rule of law..... [Clorruption flourishes when democralic institutions
are weak, laws are not enforced, political will is lacking, and when citizens and the media are
not allowed to be partners in democracy.”

Department of State asseris this viewpoint should be extended to international adoptions
because of widespread abuses. Their International Adoptions Brochure states:
“International adoptions have become & lucrative business because of the huge demand for
afoptable children. The combination of people motivated by personal gain and parents
desperate to adopt a child under any circumstances, creates the polential for fraudufent
adoptions...  In the international area, the Deparimen! of State consistently takes a sirang
stand against fraudulent adoption procedures. This policy flows fram our general abligation to
respect host country laws, lo discourage any illegal activities and fo avoid the possibility thal &
country may prohibit international adoptions entirely. The Depariment of State has unfailingly
expressed its supporl for measures taken by forsign states fo reduce adoption abuses.”

The international adoptions brachure from the Office of Children's Issues says DOS takes!
" A strong stand against fraudulent adoption practices”

Embassies will
“Ensure that U.S. citizens are not discriminated against by foreign authorities or courls.”



Our government states that it considers the elimination of intemational corruption “of the fighest
priority".  The US has been promoter of multiple worldwide treaties, extensive refarm efforts,
fareign aid and education. These efforts are designed to stamp out corruption and the
detrimental impact it has on world trade and governance.  So strong Is this commitment that
our government spends BILLIONS of dollars to suppert rule of law, democratic governanoe,
promotion of anti-corruption treaties and diplomacy to convince foreign governments 1o create a
"level playing field" for financial fransactions.

Thesg initiatives however, do not extend to international adeptions. There has not been a
single program to address problems of adoption corruption and illegal influence despite the
notoriety of the problem.

This disconnect exlends to their reactions to complaints of ongoing corruption to the DOS Office
of Children's Issues, After writing MANY letters to the DOS higher-ups of complaint concerning
rampant corruption in a country whereby my clients were denied their nghts, | finally received
lhis response

“Yaur lefters indicate that you believe that the State Department and US Embassy Officials do
not take allegations of corruption in other countries seriously. That is simply not true. The
Depariment abhors fraudulent adoption procedures and the harm they cause children and
families. We proactively and persisiently encourage foreign states to take concrete measures to
eliminate adoption abuses. Consular officers at US Embassies abroad frequently meet with
foreign government officials (o seek explanation of questionable praclices, state our concerns,
and advocate responsible policies to protect the rights of children, birth families, and adoptive
parents involved in adoptions”

Even if this were the case, (which | would contend it is not) this isn't having the desired sffect.
Rarely a day goes by that another story doesn't appear in publication decrying yet another
corrupt adoption process uncovered or another victim of the process hurt,. These disclasures
are NEVER by our own authorities. No measures have been undertaken to contral these
problems by action against agencies or screening of practices, Ask any Caongress member how
many parents come to them because they cannot gel a response 1o problems and congerms
form BCIS or DOS. They should not need to apply pressure to get the Department to listen

Hague Regulations are Agency Oriented

The drafters reported their efforts to take into considerations the “competing interests of the
adoption community”. The drafters definition of the “adoption community” was very weighed
toward agency interests because that was who primarily advised DOS and the drafters - those
who stand 1o profit the most from adoptions. They did solicit input from everyone but received
very litlle from non-agency intereste. While parents may have their own experiences to share,
they will generally have no comprehensive understanding of the broad lagal and ethical issues
under consideration. They are not leqgisiaters or policy experts and so did not have the same
ability to comment as those with professional interest.  As one of the primary intended
heneficiaries under Hague, their interests must be protectad by the State.

The drafters’ preface to the latest proposed regulations says "one of the mast challenging
issues facing the Department was how comprehensive and stringent these standards should be,
bearing in mind the desirability of minimizing the cost and burden on agencies and persans,
espacially on small entities...... without unduly changing the adoption community’s currernt
structure”,
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This has been symptomatic of the entire approach to Hague implementation. |t was developed
not from the starting point of what will protect children and families but from maintaining a pre-
exisling system that brought us the disasters in Cambodia, Romania, Vietnam, Guatemala and
Georgia as well as 535,000 adoptions.

The application parameters for accreditors were also crafted to all but guarantee that the

current voluntary accreditors (who sel the standards for prior practices of many agencies) will

be ng:med as the official accreditors under Hague. Once again, the bias was toward
preserving the surrent system

Maintaining the Status Quo is not the Purpose of Hague

The focus during the process, has been on the regulatory framework instead of the critical
components of the best interests of children and the adoption process itself.  Actan Burnell
have twisted themselves inside out attempting to both comply with Hague and also maintain
and support the "current adoption system”. These are incompatible goals.  With the exception
of the much needed consumer protection provisions that make agencies accountable and liable
for fraud, the regulations are primarily abou! a sub-bureaucracy of accraediting agencies for
moniloring adoption so as to make the present adoption system Hague compliant. The
priority of Hague should be the integrity of adoptions.

European international adopters can generally adopt for haif the cost of Americans. It is our
IS agencies thal enabled foreign officials to  take illegal payments for granted. Under this
system, adoplion costs have skyrocketed.

Has lhe existing structure served so well that it should be preserved al all costs?

Independent Adoptions Must be Protected

Independent or parent initiated adoption is specifically permitted under Hague. Parents can
save considerable amounts of money by applying to the central authority themselves where
foreign laws allow this.  But too often independent adopters have difficulty getting an
appropriate referral. The children will be assigned unofficially to the agency with "good
relations® in the region. Independent adopters in some countries may be at a disadvantage
compared to adopters represented by “connected” agencies

The role of the Central Authority includes
“..monitoring and facilitating individual cases involving U.S. citizens'.

This language indicates that it is incumbent upon the Central Authority o assist individual
adopters. If foreign law permits independent adoptions then the Ceantral Authorty must assure
that independent applicants recsive the same consideration as those represented by an agancy.

The Role of the Central Authority
Article &
“Canlral Authorities shall take, directly or through public authorities. all appropriate measures to

prevent improper financial or other gain in connection with an adoption and to deter all practices
contrary to the objects of the Convention.”



Much attention and detail has been paid to the functions, responsibilities and rifes concerning
accreditors and agencies. Missing is elaboration about the role and responsibilities of the
Central Authority itself toward adoptive parents.

The regulations need to delineate the duties of the Central Authority and under what
circumstances and how it will intervene in the process when problems arise beyond the
accreditation scheme. Under Hague, the Central Authority is charged with communication with
foreign governments concerning adoptions. The DOS and Embassies already serve in this
capacity and will continue to do so even in non-Hague countries.  They will still nol have direct
jfurisﬂi#:tmn' over foreign officials actions. They will still be unable to enforce foreign laws any
more than they arg now.

Article 33

A competent authority which finds that any provision of the Convention has not been respected
or that there is & serious risk that it may not be respected, shall immediately inform the Central
Authorily of its State. This Central Authority shall be responsible for ensuring that appropriate
rmieasyres are takern.

The buzz word of this process has been "transparency”. The DOS talks of the goal of this as
part of Hague, the lack of this as a problem in foreign countries, Absent is any plan to make
the DOS's procedures more transparent. The operation of the Central Autharity itself must be
consumer friendly and approachable. Parents should feel that the Central Authority is there to
supporl them not oppose them

The Embassies and DOS must mandate equal protection and due process for all adopters, A
lawful and rational basis for referrals to applicants must be ascertained in each country. Whitten
policles and procedures must be fixed and adhered to for the process to be considered lawful,
Variable, vague or arbitrary methods of processing applicants must be prohibited, The Central
Authorily must develop a mechanism to monitor adoptions for trends of preferential treatment
and discriminatory assignments of children. Unusual unexplained numbers or patterns of
relinguishments occurring with any particular provider must be considered evidence of
corruption or baby buying. The regulations must prohibit any provider from accepting or even
seeking improper preferential treatment that results In an increase in business, fees or other
acdvaniages.

For Hague's implementation to be constitutional, adoptions MUST guarantee equal protection
and due process for all applicants. The absence of these pravisions will anly bring about legal
challenges to it and continued corruption. Any adopter complaining of discriminatory treatrment
must be entitled to Central Authority intervention and assistance.

Fees

The draft attempts to solve the prablem of corruption and trafficking in Section 96.36 prohibiting
child buying. Already explained was why a legal prohibition alone is not effective.  This |ack of
“eeth" is compounded by Section 96.40 which allows lump sum fees for the foreign fee.
Without a breakdown, no one, not parent, Geniral Authority or accreditor, knows where that
money is going. This invites the use of money 10 gain competitive advantage by using a portion
of it to secure favorable treatment by officials or influsncs the availability of children.

There must be mandatory disclosure of fees with the information recorded and tracked by the
Central Authority in order to watch for abuses. Only an Embassy can evaluate if it is
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urreasonable for a facilitator to claim it took 20 hours of wark and 30 in transpafiation to obtain

5 new hirth certificate or adoption decrse.  If the town is 12 hours away and ‘the process
involves unusual difficulty, it might.  An accreditor could not determing if such a charge was
reasanable or not or it reflected an unusually high charge..  Dewviations from typical fees might =
only be noticed by someone reguiarly following and knowiegable about adoption practices in
specific regions The fee can only be evaluated provided it is specifically broken down to
reflect payments for each activity.

Every person associated with an adoption that is paid must be named. Their function and title
(profession) should be isted as well as their hourly rale of pay Breakdown of types of
charges should list specific aclivities performed, such as legal work, translation, interpretation,
transportation (if provided), escor for adoption matters, assistance with accommaodations,
obtaining documents, drafting documents, court appearance, Ministry llaison. obtaining medical
records assistance obtaining relinguishments and history, of filing papers with a regional or
fedaeral data bank, liaison with orphanage. birth certificate, visa assistance, medical exam for

c:hilel

Who the child providers (orphanage directors, Ministries, Attorneys of Bithmothers, or other
Child Welfare Officials) choose to work with ( preferred agency, other attorney or individual
adoptive parent) requires monitaring Detection of preferential treatment or discrimination
against some applicants or agencies, could only be noted by someone monitoring that country
or region, Children must be made available for adoption according to laws and fixed
procedures,  Arbitrary, unofficial or undisclosed standards and decisions that change according
to applicants or agency, must be actively rejected by the Central authority. , If all applicants
are assured they will be considered equally regardiess of their “connections’, there will be no
need for anyone to engage in corruption to obtain a child referral.

Fundamental ta protecting children’s rights is the Hague Convention prahibition against
“improper financial or other gain from an activity related to an intercountry adoption”

Article 4 of the convention requires that authonties have “given their consents freely” and

(3} the consents have not been induced by payment or compensation of any kind and Arlicle
24" Only costs and expenses, including reasonable professional fees of persons fnvolved in the
adoptiorn, may be charged or paid.”

This raises the same problems already occurring with the absence of concrete proof of illegal
payments, Other indicators of corruption must be prohibited, guarded against and investigated
because of the difficulty of proving bribery and child buying. Under Article 24

“The recognition of an adoption may he refused in a Contracting State anly if the adoption is
manifestly conlrary to its public policy, taking into account the best interests of the child. ...

(2) Only cosls and expenses, including reasonable professional fees of persons involved in the
adaption, may be charged or paid.

(3) The directors, administrators and emplovess of bodies involved in an adoption shalf not
recaive remuneration which is unreasenably high in relation to services renderad.”

'Reasonable” fese will vary but in a third world nation they are far different than in the US.
International adoptions occur because of profound and pervasive poverty in that country.

Every foreign fee presently is unreasonable” on ite face bacause in a lump sum it usually
constitutes many times the annual salary of the average person in that country. Facilitators
are “rich™ in these countries where ofien the annual income Is $500 Current typical payments e

N,
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for foreign fees are far out of proportion o wark performed. How could anyone jostify 20 years
salary for lwo weeks work? :

Breaking down foreign fees though, will not be enough to prevent corruption. Even if specifically
iternized by hourly rate, agencies might still charge excessive and unreasonable fees and
claim compliance.  One agency may charge their clients $100 per hour for 100 hours of legal
wark to faciiitate an adoption. Another may charge the typical local rate of $10 per hour. Both
may provide the exact same services in the same manner. Agencies could defend this with the
explanation that their legal providers are better quaiified. Then, if they are given advantages by
the sending country’'s adoption officials or somehow have many babies relinguished into their
care for adoption they can say that the country's central authority prefers to warke with better
qualified providers.

Fees must be evaluated according to the country s economy and capped at a realistic sum for
all providers. A comprehensive fee schedule mighl be developed. Faor example, in the New
York State Law Guardian system all attorneys are paid a fixed hourly rate and have limitations
on the amount of hours they may put in for. They must apply to the court for an extension of
those hours If the case requires more time for a particular task than is typical. It they wish to
work in this capacity they must agree 1o regular training and a code of conduct and work under
the set fee structure. They are only allowed to submil a certain number of billable hours without
application to the court for an exceplion for an extraordinary case.

All parents, facilitatars, agency personnel and others must repart In a sworn statement how
much meney they received or paid per adoption. They must declare they have nat paid
anything lo any officials or disclose any legitimate payments Such statements should be
required betore the child receives a visa or other US approval of the process and kept as a
permanent part of the adoption file. These amounts should be reviewed, recorded and tracked
by Embassy officials or DOS in order to detect any deviations from norms or indications of
improper expenditures in the process Only with the combination of fee limits and monitoring,
mandatory equal protection and involvement of the Central Authority, can carruption be
effectively opposed.

Parents' Interests are not protected by the Proposed Regulations

The current regulations will help improve adoption in some respects from a consumer's view but
the cost of implementation will alsc be hefty. Parents will have the right to press for sanctions
against providers, but the regulations don't create redress for harm done to them. Despite new
protection to speak out against their providers without refribution, parents only recourse against
providars on their own behalf will still only be costly litigation. For all but the most serious cases
of misrepresentatian, fraud and “wrongful adoption” there will be no means for parenis to recoup
losses or collect damages.

For the vast majority of disagresments there should be a mechanism, independent from  the
accrediting system, to negotiate problems in lieu of or hafore litigation or filing administrative
complaints, There should be a system developed that will help parents having difficulty
communicating with their providers in an informal mannsr that is supportive and not
confrontational. A formal mediation process could be made available for more difficult issues
that are not resolved through informal methods. Simple availahle interventions early in the
process of disagreements would prevent cosily investigations, paperwork and hearings by
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accreditors as well as empower paranls. Arbitration should be.an available remedy to
consumers in cases where the sum in dispute renders litigation an unrealistic option against an
agency. This would give parents access to a remedy that would support justice without high
costs for sither parents or agencies.

Hague adoption law will be understood by agencies as a matter of necessity in order to obtain
acereditation.  Bul parents will have no such sophisticated understanding of their new rights.
obligations or limitations of the new laws. They will have no source of education or
integpretation of these laws. They will once again have to take the agencies word for their rights
in the absence of an entity to make this information known and to answer questions and advise
parents when they are unsure of the law.

An independent entity should be created to educate and advise parents, monitar complaints and
trends so as o recognize emerging issues and address them before they become widespread
and entrenched  This entity would report these issues and patterns to the Central Authority and
acl as a liaison to it on behalf of parents. This entity could also act as a central depository for
legal research, advocacy Information, trends and statistics that are of specific interest and
benafit to PARENTS and CHILDREN not providers.  This organization could assist accreditors
and DOS in developing standards, best practices and adoption education from the viewpoint of
the family not just professionals. Just as agencies can turn to their voluntary organizations for
support and Information, this entity could act as the primary support and referral source for
families. H must be officially recognized as are accreditors and agencies by the Central
Authority to give parents a formal voice in the adoption community.

A similar suggestion was made by the Evan B Donaldson Foundation but was not included n
{he draft, Parents have been grossly underrepresented in the international adoption community
Fistarically,

Humanitarian aid

As world citizens we need to recognize that all children are “our children’ Central to adoption
practice must be a firm and absoclute commitment 1o assist the children who remain un-adopted
and disadvantaged. We need to suppori afforis to keep children in thair homelands. VWe must
give aid that goes beyond maintenance for today and creates a better tomorrow. Donations
must get to the intended beneficianes. Monitoring for abuses and diversion of funds and
materials must be included in any humanitarian aid project. The adoption community must
become less compelitive in this work and create assistance plans that create a whole greater
than the sum of its parts. Combining resources and aiming at longer term goals than providing
vitamins and diapers will give children a chance at a better fulurs.

Children sustain serious permanent damage form early deprivation. This is one reason why
private birthmother adoptions are sought by parenis. But these programs are at higher risk for
Sbuses and those abuses can be worse than those with a central authority system.  The nesd,
for DNA testing in Guatemala is an example of the problems this less regulated system brings.
By supporting a system that allows Nationals to adopt early on, there is less need for lengthy
registry times. Central Registry sysiems are less vulnerable to abuses.

Mast Nationals seek newborns.  Longer waiting times probably do not result in many morg
Nationals adopting. If the system will truly support Nationals to adopt (rather than prevent them
from daing so because of financial preferences for intemational adopters), then the need to drag
out the waiting time before foreign citizens are eligible. Registry time could be shortened to
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a healthier length of not longer than three months. This would benefit-childfen's development =
greatly. Ewvery effort should be made to allow children in 2 home as early as possible

Hague regulations must aiso create an office, entity or task force that will support humanitarian .77
efforts, assist in prevention of pilferage and offer adoplers a way to give back to their children's

birth land, By poaling resources, sharing expertise and working in unity, parants, agencies and

our government can bring more meaningful benefits that are consistent with the true spirit of

Hague to children, As the country that does the majority of adoptions in the world, we must act

ir @ leadership role and show countries we want to do much more than merely take their

chilliren to our homes. By doing so we will take their children into our hearts,

Beyond Hague

While Hague will implement legal change in adoption as part of its process, most of the basic
concepts presented herein are generally applicable to all adoptions. Many countries are not
now Hague signatories and even those that are may not implement it for some time. The
United Sales is struggling to desiagn and implement a workable scheme in a timely manner ilself,
We cannot permit lllegal and unethical adoption practices to continue untll implementation is
complete

The need to eliminate corruption is universal and pertains to all countries that permit adoption,
The constitulional principles guaranteeing all applicants due process and equal protection
should pertain o all adoptions, Hague or not, These are fundamental cormerstones of law that
are embraced under the constitutions of nearly all countries including emerging democracies,

The DOS presides over a US sanctioned legal process in its oversight and approval of
international adoptions, The recognition of the cifizenship of its children by automatic
operation of law under statute or by an immigration process is its legal approval of the foreign
process, |l is nol a removed bystander in this process with no rights or obligation to demand
legality.  As such, it must comply with our own constitutional mandates as well as foreign law.
The United States government has both the right and obligation to demand fram all sending
countries an objective and lawiul adoption process free of corruption and unconstitutional
treatment, They must not approve or accept anything less on behalf of its citizens regardless of
whether the countries are parties to Hague or not.

The DOS must mandate a lawful adoption process in all countries without exception, where it
permits and approves any international adoptions.

Accreditors Must Be Objective

All accrediting entities must be independent and unrelated in any manner to other adoption
related entities. All acoraditors or applicants to be an accraditing entity must establish that they
are free of any conflict of interests. The integrity of the system requires that directors,
emplovees and board members of any accraditing entity have no economic or any other ties to
directors, employees or boards of any enfitizs pmwdﬂg any type of adoption related services
whether they are accredited or not and whether they are doing so in Hague member countries
ar elsewhere.
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The Strongest Solution is Assuring Equal Consideration of all Applicants

‘In the course of attempting to conduct adoptions, | have had some interesting conversations
with Consular Officers.  These public servants are put in missions and expected to comply with
“nolicy” goals of the US but with very limited resources. They are advised that their duty under
law with respect to adoptions is to screen each adoption for BCIS to assure they are "orphans’
under the current legal definition- no more than that. They aren't even looking at the foreign
process. This ie significant in so far as some current legislative proposals are being suggesled

“that will eliminate even this minimal scrutiny,  While it is important to prevent the situation
where a parent has adopted and then cannot get a visa. it 1s important thal there be screening
at some point in the process for trafficking

The Embassy Officials do not create the standards or [ssue the lofty rhetoric of DOS that the US
vigorously opposes adoption fraud. They are posted in countries where law and order are not a
given. Then they are charged with making a finding of legality in adoptions. They view their job
as |o see to it adoptions pass a " sniff test” before issuing a visa. They contend it Is parents
who. because as they put it, "the demand is greater than the supply” have created an
atmosphere ripe for bidding. As one consular officer put it "it is not entirely the fault of the
foreign governments, our (US) families come and create the demand and we must accept aur
part in this", | 1ake this to mean that US parents will pay what they think they must to bring a
baby hame, it is not just foreign officials failed oversight or corruplion that brings about a flawed
process that is negotiable for the "right price”. My position would be that it is more the fault of
thelr adoption providers who make these supply side economic decisions for their clients in
order to compete. These consular officials are left with an awareness that the process |s very
corrupt but the expectation on the part of both the naive and idealistic, that the US government
oversees {he process of international adoption and therefore we can rest assure It is lawful

These inconsistencies must be addressed now under Hague or they will never be. The only
way to stop this is to make it impossible. All opportunities to hide corrupt practices amid large
foreign fees and favorable treatment must be taken away. The flood of carruption cannot be
stopped by the Embassies without proper tools and resources to do so. They along, cannot and
will not enforee international law, eliminate corruption and make adoption an hanarable activity
again. They can, more realistically, assure that strong specific laws and restrictions on
behavior are complied with. They must have a specific framework, that eliminates potential for
corruption, to enforce. They cannot go out and root out corruption in the foreign countries.

The difficulties of detection and prosecution of bribery and improper influence in foreign
countries requires a more practical solution to the problem of corruption. Itis clear that an
acoreditation system is better suited to the management of standards, record keeping and
disciplinary actions against agencies than combating corruption. Regulation and capping of
feas will be essential but may still allow “connections” and surreplitious deals to take place.
Determining “reasonable” payment for adoption work will be complex, particular to the local
economy and subject to disagresment.

The simplest and most complete way to eliminate corruption is consistent with universal
constitutional principles is to assure due process and equal protection for all adoptive
applicants. Providing a fair process will require monitoring of providers by the Central Autharity
and being vigilant for signs of improper procurement of children (such as suspiciols numbers of
children being placed thraugh specific providers absent legitimate explanation). [t will also
require the Ceniral Authority to establish up front, a rational, transparent. objective and
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consistent system of making referrals of children. This eliminates the incentive Tor paying for
favorable treatment to get access to children, By forbidding disparate trealment thereby
assuring due process and equal access to adoptions, many other issues are eliminated. This
role must be embraced by an invalved Central Authority that is not restricted to maintaining
current systems whereby many agencies have found success and profit. Only a multi-pronged
approach will defeat corruption. No one measure will suffice. And only the DOS has the power
to effect this change.

All focus by Embassies and DOS has been on the LIMITS of their authority to change fareign
‘prdvedures. There i$ never any focus on amending or limiting the improper practices of
agencies participating in the corruption for economic advantage . There seemstobe a
generalized blindness by the Department to the provider participation as though they are
powerless to just say no to corruption. If any cne current agency stopped their carrupt
engagements they would be out of business due to the competitive advantage of athers. But if
ALL agencies were prevented from participating then ALL agencies would find themselves on
that "level playing field" that the Department recognizes as so desirable.

Fundamental human rights require that children not be sold or their placement determined by
anything but their best interests. DOS needs to maintain this issue in the forefrant of adoption
practice by establishing a task force or office to examine and monitor human rights issues in
relation to international adoption. The tendency in the past has been for the adoption
community to interpret criticisms of adoplion praclices by international human rights
arganizations as being "anti-adoption” when they may well be "anti- carruption in adoption”. The
adoption community needs to listen and enter inte a dialogue with these organizations. By
considering valid concerns in a collaborative setting, we may find common ground in divisive
issues. The beginning of Hague implementation is the perfect place and time Lo begin such a
cooperative relationship in order to best protect the interests of children and improve adoptions.

The choice of agencies should be based on the ability of a pravider to give prompt, professional,
honest and reliable support during both preparation and the adoption process abroad, |t should
not be based on the ability to secure the "best baby " ahead of other agencies less "connected”,
If we continue to allow this we violate both the basic human rights and best interests of children,
Money should not equal success in adoption

As Americans with access o far more money than those in the countries we adopt from, we
need to exercise our financial strength judiciously. We nead to move the adoption process

toward the support of ALL children who need homes not just giving “our own” child ane. We
need to direct adoption financial proceeds toward humanitarian aid that will create futures for
children otherwise doomed to the cycle of poverty that put them in orphanages to begin with,

We need to decide if Hague is to be the turning point in a deteriorating adoption system or a
band-aid designed to satisfy special interesis.

Constitutional protections, common sense monitoring and capping fees will go a long way
toward curhing corruption and fulfilling the ideals of Hague.

By implementing these approaches to adoption, the United States will demonstrate our
commitment to the “the best interests of ALL children”.
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Summary of Proposed Changes to the Regulations

Equal Prolection and Due Process

The DOS in its role as Central Autharity shall assure that no applicant or service provider is
discriminated against unfairly. The Central Authority will review another country's adoption
procedures for clear objective cnteria for applicants. It shall monitor the process to assure due
process and equal protection for all applicants

Upbn complaint of violation of these rights it shall intervene to assure applicants are afforded all
their legal protections.

No applicant or service provider may seek or accepl any favorable treatment that provides any
advantages over other providers or adoplers throughout the process on the other cauntry
unless:

1, Ihe provider is given preference pursuant to a legal procedural or administrative policy
based on licensing, authorization or other special status under that country's laws that Is
available on an objective basis to all other accredited agencies

e

done pursuani to a uniform policy that gives preference to praviders based on clearly
eslablished considerations and measurable standards under their laws or administralive
policies. { eg., registration requirements, the provision of post placement reparts) that
impact the providers ability to act in the best interest of the children, and comply with the
sending country's foreign law such as provision of post placement reports or other
assurances of the well being of adopted children

Agencies that have complied with all laws and policies may be given preferential treatment over
those who have violated policies or failed to meel written objective standards

Arranging or procuring unfair advantageous treatment from another country's central autharity
by an agency will be considered a violation of regulations and may result in debarment or
other accrediting sanctions even without evidence of illicit or improper payments. Parents shall
be entitled {o assistance from the Central Authority in the event thal they are discriminated
against during the adoption process or are denied due process.

Fees

All fees for adoption services must be specifically itemized to reflect the nature and duration of
all work done. The name, title, hourly rate and capacity of each worker shall be noted. Fees
shall be capped according to the local economy with oversight by the Central Authority (or local
Embassy), Unreasonable or excessive fees will mandate an inquiry inta the reason therefor.

All parents and adoption providers receiving any compeansation must submit to the central )
authority (or local Embassy) a swom statement itemizing all fees and expenses paid or
received as part of the adoption. Any falsification of information shall be a violation of the

Hague regulations and will affect accreditation as well as other applicable criminal laws against

perury.

Parent representation
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An office of Parent Advocacy shall be established to assist parents in their-adoptions by giving
advice support and acting as a liaison to the Central Authority. This office shall be recognized
as an official body under the Hague regulations with standing to file requests, ask questions and
give opinions under the Hague schame. It will be included in any communications,
announcements and decision making that involves other participants in the adoption regulatary
plan, It shall be permitied to represent parents interests generally and specific cases to
accreditors, agencies and the central Authonty as appropnate or as reguested.

The office shall be funded  under the budgel of the Central Authority but act completely
independent of the Central Authority. It will reprasent the interests of parents and children
exclusively, not the Central Authority or agency or accreditors interests.

The office will act as a central depesitory for educational and and legal infarmation for parents
and make public information and developments of a legal, political or procedural nature that
may be relevant to parents

The Office shall maintain a listing of referral resources for parents including adoption
professionals, legal consultants, parent support groups and medical resources

The Office will monitor issues and trends that may require action or reporting to the Central
Authority,

The Office shall offer an infermal assistance to aid in communication with agencies when
problems arise thal need intervention to solve.

The Office shall arrange and offer a formal mediation process to agencies and applicants that
are unable to resolve conflicts through the above indicated infarmal process

Arhitration

A completely independent binding arbitration process shall be mandatary for disputes and
claims valued under 335,000 uniess opted out in the confract.

Accredifor Objectivity

All accreditors must be independent and free of any ties or conflicts of interests with any
adoption related entities of any kind. This extends to common ties of Directars, Employees,
Board members or anyone with any economic interests in either entity.

Humanitarian Aid Office

The Central Authority shall assemble a task force or create an office to research, evaluate and
suggest improvements and develop programs to coordinate and improve humanitarian aid to
children as a part of adoption programs. Mo agency or applicant shall be mandated to
participate or contribute 1o this effort.

Humanitarian Aid

The Central Authority will, in collaboration with other Central Authorities, oversee and assist

in the management and cversight of any donations mandated by a country's adoption program if
requested by the other Central Authority
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Hurman Rights - )

The Central Authority shall create an office or task force to examine and manitor the issuas of

Human Rights as they relate to adoption. It shall collest data and expert reports and make -7-

consistent efforts to promote improvements in adoption practices to protect children's rights.
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APPENDIX A : , = _ )

Graham’s Gift Children’s Foundation (GGCF) was formed as a demonstration pilot adoption
projecl. It was designed as a substantially different approach to infernational adoption, Asan .75
attorney and adoptive parent | saw the need for an allemnative to the business as usual in

mlernational adoptions, The project revolved around several underlying concepls both proven

and new.

1. Forvign adoptions could be most cost effectively and professionally be conducted by bar
associafion groups with a demonstrated commitment to human rights NOT unlicensed
facilitators. With GROUPS of attorneys corruption could be minimized with mutual
oversight and preexisting business support leveraged. Adoption is a legal issue. Lawyers ure
suitable providers in conjunetion with social workers and translators abroad.

b

FExcessive money is being paid for forcign services and not accounted for, Tt is generally
acknowledged and accepted that adoption is rife with corruption though the extent is not
clear.  Adoption fees must be entirely transparent to eliminate corruption. 1 all funds are
accounted for it is difficult to find excess money to split or use for improper pay offs .

3, Adoplive parents and agencies should support the orphans who remain behind un-adopled in
the country without opportunities for a productive adult life. Educational interventions at
critical limes in orphans lives prevents the cvele of poverty that creates future generations of
arphans,

GGCF made agreements with Bar Association groups to facilitate adoptions of children
alrendy relinquished and housed in orphanages ( not private adoptions directly from
birthmothers which we categorically oppose in international adoption). All partners were
chosen based not just on their professional status but on their stated commitment to human
rights and child advocacy 1ssues.  As Director, | wraveled 1o each country to meel my polential
partners, obtain approval of government officials, review law and procedure and assure
legitimate and ethical operation. Our project allowed for flexibility in each country to suit the
needs but generally one older orphan was 1o be sponsored through collepe or trade school for
cach child adopled through our program. Post Soviet countries usually make higher education
available free to youth but they need financial support to live while they study. Orphanage
graduates suffer a disastrous rate of “life failure” (90%). We offered to run an ecarly
mtervention project al orphanages emploving the college students we sponsored supervised by
college faculty. We had a wide variety of disciplines willing to consull and participate. The
project was enthusiastically received in five countries out of eight. (ther countries were
eliminated as risky. unacceptable pariners or legal impediments.

Wesetupa TOTAL ageney and foreign [ee structure of $9.000-9.500 with $3.000-3.300 going
o educational sponsorship and Orphanage aid. All work would be performed by certified
translators and licensed attorneys. Parents were expected to participate by doing the lepwork
(mailing, photocopying, communication. paperwork submission) but always with complete legal
templates, advice and support,  We provided extensive realistic adoption preparation and
education materials. GGCFs adoptions were approximately half the cost of others.



The project was initiated with great enthusiasm and many applicants. We anly accepted a small
number of elients for the trial to minimize risk 1o elients and assure plenty of attention to cach as
we worked the first cases.

With ideal professional partners, reasonable fees and substantial humanitarian aid GGCF loaked
at though it might make a serious statement about alternatives to “business as usual™ in adoption.
But that 1s not what happened.  One after another each country’s project failed due to corruption
and the flawed process of adoption which in the final analysis is always about the money at the
core, Like Diogenes searching for an honest man. | am still seeking a country where cthical
adeptions are possible

Appendix B
Specific Instances of Corruption

[ considered and even traveled to countrics where [ explored the possibility of starting a program
ol'adoption beyond the countries mentioned below. There, before I attempted to begin a
program, I diseovered just how openly corrupt some lawyers and olficials can be, The first
country [ had to eliminate involved a lawyer who wanted me to “get rich Americans and they
pay $50,000 und we split it”.  This was the first clue | had that practitioners and officials will
frequently commit to honest and cthical practice in initial contacts, only to later assume that this
15 whul we are expected to say but not mean. They ussume that pretense of ethics and legality
will be dropped  once we actually start operating or even seriously talking,

Country 1 - 1 traveled to Country | and met with a high level representative of the Ministry
of Education in the capital accompanied by a President of a Bar Group. The Ministry olficial
expressed approval and optimism about our project proposal. She disapproved of private
birthmother adoptions and the lack of support for orphanages in Country 1. She indicated there
was a long line of Country 1 parents waiting to adopt healthy infants but were unable o
because of private foreign direct birthmother adoptions arranged through private attorneys and
agencies Jor hefty fees.  She explained Country | parents would generally not adopt unhealthy
or older children and these languished in institutions.  She stared the older children would
greatly beneflt from support through vocational or higher education.  The Ministry notified me
that they would discuss the implementation of our project on a trial basis but was very optimistic,

The cmbassy was surprised and very excited to hear of our having made this inroad Lo opening
of the orphanages. They visited the orphanages and reported them to ba in deplorable condition,
Wilhout waiting for the project’s official approval or initiation and without consulting me they
notifled several adoption agencies operating private birthmother programs in Country | that the
toddlers. older and handicapped children in institutions might be available soon under our
current negotiations,

I received word that the Ministry had decided they were not willing to permit orphanage
adoptions, educational humanitarian aid or other projeets, afler all. I was given no reason, [
wag told the Ministry needed no educational aid for the orphans and early intervention services
in arphanages would not be possible.
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While disappointed 1 accepted this as a touchy political decision thar I assumed came from
higher ups. I was surprised at the complete lurnaround in their attitude but if this was the
decision 11 was out of my hands and chalked it up to a good try and focused attention vn the other
countries,

Several weels later 1 learned of a “new” program of toddlers being available from orphanages
through another US agency that had been informed of the Ministry’s tentative approval of our
project. T contacted the Ministry and was assured that any such program was impossible and
illewal., I contacted the Embassy to ascertain what the real story was and received conflicting
answers in emails and by phone as to how this was possible. 1 demanded answers from the
[imbassy as to the legal status of adoptions out of Ministry facilities and whether they were or
were nol legal aceording to the Embassics understanding.  The Embassy refused to clarify this
matter. At my suggestion that either Graham's Gift was being misled by the Ministry about
the legality of adoptions out of institutions, or that the agency doing adoptions out of arphanages
was engaging in conduet either misrepresenting the status of these children, or some other way
around the Ministry’s policy. all communication stopped from the Embassy.

The last few vears of countries ¢losing to adoptions has demonstrated the damage that can be
done by complaining of improprieties in adoptions. These processes need to be fixed without
guite literally throwing out the baby with the bath water. 1 warned the Embassy thal (heir
actions in ignoring this problem were the exact type of blindness that caused fiascoes that result
in closures of countries to adoptions. But I did not complain of this publicly or file any formal
protest Tor fear that the country might close if allegations of improprietics got out.

Subsequently the country has been closed anvway amid allegations of illegal actions on the part
of the agency | had previously raised questions about with the Embassy. A member of their staff
was arrested and the matter has not been resolved. Details of this maner have been kept very
guiet. This agency’s chients have been warned not 1o speak of the operations of this ageney 1o
ANVONIE.

Country 2- In Country 2 GGCF entered into partnership with a Bar Group.  They assigned an
atterney and professor at a regional law school to the project and she in turn hired an
interpreter. 1 mel with both of them and the Minister Of Education in a trip to Country 2 to
abtain approval and review procedures for what was classified as an independent adoption where
thew Ministry not the agency gives a referral to an applicant.  The first three dossiers were sent
lor translation and registration with the Ministry of Educatuon as required, My first client
traveled at the alleged invitation of the Ministry yet was informed there were no children
available for her except handicapped and deformed children. The Ministry denied that the
dussier had been repistered at all despite evidence 1o the contrary! The attorney claimed to have
no explanation but did hold a copy of the registration and invitation, The Minisiry refused to
explain why I had been personally told our project and independent applications were welcome
in Country 2 when | had met with her previously. but were now being rejected. Without either
my or the Country 2 counsel’s knowledge of approval the translator took the clignl W
representative for a very large and well known Country 2 accredited agency who just happened
o be available and was willing to “help” my client for a “fee” provided no one was told and the
signature of the apency was removed illegally and provided our agency { GGCE) agreed to
enter into a confidential [inancial arrangement.  They could then *fix™ our problem wath the
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Ministry. This practice is known as “umbrella-ing”™ and has been very expressly ruled by the
Country 2 Ministrv to be illegal. The purpose of their accreditation laws was o “eliminate the :
middleman assigning children and allow only accredited agencics to operate in Country 27, Yet
more than a hundred agencies have continued 1o work unaccredited for a price under another
agencies umbrella. They just change the names on the agency papers and Country 2 routinely
ignores its own reforms. _
When I declined 10 enter into such an illegal deal it became crvstal clear that there waould be no
referrals for my clients in Country 2 then or at any future time withoul the necessary
ednnections”

My client complained of this attempt to solicit illegal business. The Ministry officially
denounced this agency’s activity o gain clients this way as illegal, They went so far as to
say 1t would be “punished” but no referrals were available o my client just the same,  Nor
was an explanation of this situation given. My letters sent in protest to the Ministry thereafter
were ignored. . | relunded my Country 2 clients fees and reimbursed most or all of their
expenses,  Country 2 1s notoriously corrupt. | thought that the project might do better in a
country where a new start was possible. a country where the typical high profit systen was not
50 entrenched.

Country 3- Couniry 3 was a program that I had the highest hope for und thal | made the
greatest expenditure of money and time. 1 made two trips to Country 3 where | met with the Bar
President and head of the Legal Aid Bureau on many occasions. | attended an Executive
Committee meeting where our partnership was voted on and approved and plans were made for
both adoptions, educational aid projects and possible expansion to other humanitarian aid
projects.  We held meetings with 1op officials of the Ministry who gave formal approval and
requested we collaborate on infrastructure support.  The result was a written executed and
authenticared memorandum of understanding with the Legal Aid Project of the Country 3 Bar
Association whereby Graham's Gilt would conduct adoptions and humanitarian aid projects with
them, All parties purportedly shared GGCF's humanitarian goals and commitment of ethics.

I was referred by the Ministry to work with Orphanage X, the government approved orphanage
eystemn and also met with private Home Directors from charitably funded homes.  Orphanage
X worls with agencies around the world including the United States. 1 was advised that the
paid [acilitator for a US ageney was also a paid emplovee and legal consultant for Orphanage
X, an enormous conflict of interest at best. [ indicared that we would not enter into any
apreement unless independent legal counsel were used and that we would be assured that all
donations would be used for children.

I toured Orphanage X and advised them that I had been urged by the Ministry to work with
them. When Ttold them of our humanitarian aid donations thev were very enthusiastic staling
that they desperately needed infrastructure support.  We discussed having the aid for their
organization go where it was most desperately nesded rather than all 1o educational initiatives.
A hungry child cannot study.  We were willing 1o apply aid wherever it could do the most good.
We indicated a willingness to be highly flexible in aid applications so long as they were
independently monitored and confirmed for my board of directors.

"28



Orphanage X “lost interest” in working with us with mandated accountability and proper logal
relationships. They wanted both the facilitator legal fees and the donations but not if ethical
standards or financial accountability was part of the deal. ] decided to use ather Children’s
Homes bul soon encountered similar issues.

One director immediately requested we fund a “computer project” in addition to our proposed
fees and donations, He said this request would have no effect on whether or not my clients
were given a referral however there was no communication thereafter when we declined to Tund
dtuntil he leamned | had been in communication with the Embassy aboul the legal problems we
were encountering.

Another Children’s Home director upped the ante after our initial agreement demanding higher
and higher fees for his referrals, no accounting for aid and finally a one month paid vacation (o
the US for himsell, his wife and child! 1 consulted with the US Consul concerning these
otragecus practices. | expected the Embassy to take action to discourage these practices but
they did not. They did advise me 10 avoid dealing with such providers. [ advised them that |
hoped to only deal with the Bar Association in the future who | expected 1o operate ethically but
thar became problematic as well

The Bar Projeet moved very slowly and no plans for humanitarian aid project development were
forthcoming. The entire project finally came to a standstill alier | was given the Bank account
number of the head of the Legal Aid Bureau “in case 1 needed it”. | declined to make a deposit,
I reiterared that any funds would be channeled only through accounts in the projects’ name sct
up for that purpose and hoped 1 had somehow misunderstood the meaning of this,
Communication with the Bar waned then stopped, leaving me with clients awaiting adoption
through the Bar. T informed the Embassy of this [inal development and requested assistance
and ligison with the Ministry to get my chients adoptions completed and o stop improper baby
selling 1o the highest bidder waking place in Country 3, The Embassy committed to make a
“demarche” to the Mimstry conceming these allegations. | sent them a letter to deliver which
they said they would  They reported that the Ministry heard my complaints but would not Insert
itself into any practices of children’s homes.  The embassy could not help me with my clients
adoptions nor could they create a law abiding ethical atmosphere but hoped to work loward a
maore transparent system in the [uture when the country was better able to address these problems
self. The Ministry offered 1o expedite any remaining adoptions I could arrange as a courtesy. |
was left 1o complete the three adoptions I needed 10 complete in Country 3 with a Dircetor that 1
believed was pocketing all donations and legal fees. I did not want to deal with this man but had
no ather oprions in that country for these clients. | aceepted referrals and asked the Embassy to
clear them before 1 sent the clients o the country because 1 did not trust him to be giving
lawfully relinquished children. There were many problems including children being offered and
then withdrawn after parents supposediv reclaimed them. This director kept demanding that we -
provide him with a paid vacation for himself and his family to the United Stares for one month if
we wanted these adoptions to go through. [ told him that [ would not send the clients il these
demands persisted and he backed down.

Recently, one family has arrived and he began to harass them aboul the request for a trip to the
US. They told him this was not going to happen at their expense as they had a contract for
services not [ree trips. This director was very angry. The next morning the Director withdrew

' -

i



the referral. He said that the mother had suddenly appeared and reclaimed the child but he was
untwilling to explain the circumstances of how the baby had been abandoned for two months onlv
to be reclaimed exactly as my clients arrived (having already paid for r/t tckets and dossier and
fees) This family had held this child in their arms the night before. The child’s mandatory
publication period had been met,

As of this writing the Jamily is poing home without their child and does not wish to attempt to

adopt a different child. They are heartbroken. The Embassy’s position is that it is outside its

seope L0 investigate, - This Director has threatened to stop the remaining adoptions if' I make any
complaint 1o the Ministry,

Country 4-  Our project was imtialed in Country 4 and though we have not encountered
corruption, we have encountered major fee increases by our altorneys there and so the program
will be terminated after completion of a pending adoption as it cannot provide the agrecd upon
humanitarian aid under this new fee structure. Without this, an important goal of the project
has failed.

Country 5- 1 was fortunate in Country 5 1o partner with a truly extraordinary Bar Group- of
Country 5 . This young bar group immediately impressed me with their professionalism,
dedication to humanitanian goals and enthusiastic desire for democratic reforms and rule of law,
After meeting them and spending a week planning our projeet and experieneing their sincere
coneern [or children’s futures, I was secure that the project would succeed there. 1 was,
however, troubled by information given me by a consular officer. She indicated that bribery
was routine in adoption and that it might not be realistic to do ethical “clean” adoptions as we
planned. But I was confident that with our counsel knowing and ahle to demand their clients’
ripghts under Country 5 law, we would overcome this problem and be able w run a lawlul bribe
free program.

I have heard time and again from Country 3's and other Embassics how little money the
foreign Ministry workers make in their official capacities and how it is inevitable that they will
demand bribes in connection with adoptions to supplement their meager incomes. While |
understand the difficulties that the Embassies have in enforcing foreign laws. United States laws
prohibit the parlicipation in bribery too.

GGCF Clients prepared dossiers and ultimately submitted them. One family contacted me ahout
a child photolisted on an agency’s website. They wanted to adopt her but learned this agency
had a director who was the subject of dozens of suits and over a hundred complaints in manv
states. He had lost his license in another state and opened in a different one under his wife's
name, This familv was also concerned because they had been told such an advertisement of an
Country 5 child was illegal. When thev contacted GGCF, [ confirmed this was the case.

| informed them that I could not refer them this or indeed anv child and that the only legitimate
way to have her referred was via the Country 5 mumistry as referrals by agencies were tllegal.
| suggested they contact the Ministry to find out how they could lawfully adopt her. The
Ministry allirmed that no referrals may be made by agencies but that if my clients submitted
their dossier and the child had not vet been legally assigned or adopted. they could adopt her.
The child was not adopted and my clients flew their dossier to Country 5 o initiate her

Bt
-J



adoption after months of delays at the Country 3 Embassy in DC where there had been unusual
delays,  On arrival they were told she was being “held” for a facilitator *s client who did nol
vel have a dossier submitted notwithstanding that this practice was illegal. The Ministry
confirmed this deal but would not explain why this privilege was being extended to this
facilitator’s cliens afier it had been denied to ours. When we filed in court to protect our
client’s rights the Ministry finally offered another one of our clients a referral. When we refused
to withdraw our legal claim for the other child they withdrew that referral in retaliation and have
never replaced it None of our clients have been able to adopt in more than a year.  Five other
GOROF . chents withdrew or were advised by me to remove themselves from our programs since
the program was not viable under these circumstances.

We have spent almost a year pursuing this case through the courts, the higher ups i the
Ministry and Embassy. The proceedings have been transparently corrupt with courts refusing to
1sue reasons for denials in contravention of law and higher court order.  Repeated orders on
appeal that they {ollow laws have been disreparded by both lower courts and the Ministry,
Higher Officials in the Ministry have refused to explain the reasons for their practices. Since
then complaims from parents have surfaced of absurdly high demunds lor money by facilitators
in some cases in order 1o keep their referrals,  The Ministry continues to give referrals of
children o some agencies and facilitators in a marter of weeks while others have waited over a
year and s1ill nothing. This information was reporied to the Embassy,  The Ministry has
explained that this particular child was a given to a facilitator to place and she was part of his
exclusive inventory of available children.

The Embassies initial cfforts 1o assist my chients in this case waned when il became clear thal
the bottom line was that the Ministry had no intention of explaining its actions or following its
own legal procedures where “deals™ and “understandings” with facilitators were involved. A
now diflerent consular officer reiterated their knowledge of the “reality” oI’ Country 3
official's salaries and the common practice of “supplementing™ it with those with whom it had
understandings. Al that point the Embassy became unresponsive until my clients complained Lo
their Conpressional representatives.  They became re-involved with the poal of seeing “a
transparent and lawful adoption process take place in Country 5 7. The case has been pending
[or & viar as the case that was subjected to retaliation. The embassy knows the process is
neither fair nor transparent but state they have no ability to force a lawful operation of law in
Country 5,

1 have expended hundreds of hours and my pariners have also spent countless man hours
attempting to reclify this wrong and prove that an ethical adoption can be done withoul improper
influcnee or disresard for Country 3 law. We still have NO children home via GGCF in this
country and if the Ministry suceeeds, we never will with even the two clients we still have
hanging in there while we fight.  Meanwhile other providers sasily bringing home babies for ns
clients despite the Country 3 knowing he no longer is even licensed.  Graham’s Gift's dream
‘of a professional ethical, cost effective, humanitarian minded adoption agency is over in this
country loo due to corruption. We've run out of countries.

Atrempts to do the “right thing™ by legally but quictly opposing corruption have failed. My

clients have been hurt. I have lost my business, several vears, and a lot ol moncy to corruption.

Bringing it to the attention of appropriate authorities discretely, but then accepting “there’s
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nothing we can do about it * [rom thoss authorities has proven My choice to act conservatively
soas “not to rock the boat™ is enabling corrupt actors lo continue. At this juncture, with 50
much at stake with [lague. I cannot in good conscience continue to keep my ovwn counsel with
povernments showing no intention of cleaning things up without increased pressure and
disclosure.
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